Surgeon General's Report

The Supreme Court ot California rejected the
preemption argument and held that the cause of ac-
tion against the advertising—that it improperly
targeted minors—would stand. According to the court,
the advertising had apparently been etfective in tar-
geting adolescents: Camel cigarettes were chosen by
an estimated 0.5 percent of teenage smokers in 1988
(the last full vear of sales before the Joe Camel cam-
paign) and by an estimated 25-33 percent in 1992 (as
quoted in the decision; other sources cite a substan-
tial, although smaller, increase [CDC 1994b]). In 1992,
teenage smokers accounted for about $476 million of
Camel sales, a vastly greater amount than the $6 mil-
lion in sales for 1988 (Mangini, p. 1060). The portion
of the Mangini lawsuit regarding the Joe Camel adver-
tising campaign was settled September 8, 1997, when
R.J. Reynolds agreed to cease placing Joe Camel on
California billboards, placing Joe Camel materials in
magazines and newspapers, and distributing promo-
tional materials through retail mechanisms (Mangini
v. R.J. Reynolds Tobacco Co., cited 111 12.5 TPLR 3.349
[1997]). Tt also agreed to pay the cities and counties
that had joined the action as co-plaintifts $9 million
for a counteradvertising campaign, presumably to dis-
pel the lingering etfects of the Joe Camel marketing.

In another state, Washington, a private action
using that state’s law failed to prohibit advertising
using Joe Camel (Sparks ©. R.J. Reynolds Tobacco Co., No.
C94-783C [W.D. Wa. Dec. 9, 1994, cited in 9.6 TPLR
2.171[1994]). Nonetheless, the decision of the Supreme
Court of California indicates that at least in some in-
stances in some jurisdictions, private parties acting as
representatives of the general public can bring an
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action normally brought only under specific tederal
or state law against cigarette advertising.

Thus, as with a number of other legal issues (see
“Litigation Approaches,” later in this chapter), the
judicial response to aggressive pursuit of legal policy
options is still unfolding, Although the process of le-
gally regulating tobacco advertising and promotion
has been under way for decades, the extent of such
regulation and its ultimate limits are not yet known.

The most significant developments in this area
revolved around the release of—and subsequent
reaction to—the FDA’s August 10,1995, preliminary de-
termination. The determination accompanied a pro-
posed rule that sought to restrict the availability and
marketing of tobacco products to children and adoles-
cents. The FDA's final determination that it had au-
thority to regulate cigarettes and smokeless tobacco
products (released on August 28, 1996) is discussed later
in this chapter, where the analysis of product regula-
tion focuses on “Further Regulatory Steps.”

Arguably the second most important develop-
ment in this area was the June 20, 1997, proposed agree-
ment that would have settled lawsuits between 41 state
attorneys general and the tobacco industry. Because
the advertising and promotion provisions of that agree-
ment directly presupposed legislation that would have
upheld the FDA's asserted jurisdiction to regulate to-
bacco products, this key multistate agreement 1s, like
the FDA announcement, discussed later in this chap-
ter, where the analysis of product regulation focuses
on “Legislative Developments” and “Master Settle-
ment Agreement.”

Introduction

Cigarette smoke contains approximately 4,000
chemicals, including a number of carcinogens and other
toxic chemicals, such as hvdrogen cvanide and oxides
of nitrogen (LSDHHS 1989). Regulating tobacco prod-
ucts requires appropriate assessment of these primary
and secondary products of combustion and other sub-
stances that may be inhaled. Current tobacco product
regulation requires that cigarette advertising disclose
levels of “tar” (an all-purpose term for particulate-
phase constituents of tobacco smoke, many of which
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are carcinogenic or otherwise toxic) and nicotine (the
psychoactive drug in tobacco products that causes ad-
diction [USDHHS 1988]) in the smoke of manufactured
cigarettes and that warning labels appear on packages
and on some (but not all) advertising for manufactured
cigarettes and smokeless tobacco;” the current federal

“In California, a state suit against tobacco manufacturers for
failure to comply with the state’s Safe Drinking Water and Toxic
Substances Enforcement Act of 1986 led to an agreement
requiring that a warning about the possibility of reproductive
harm and cancer appear on packages not covered by federal
requirements (LSDHHS 1989).



laws preempt, in part, states and localities from impos-
ing other labeling regulations on cigarettes and smoke-
less tobacco (see the previous major section,
“Advertising and Promotion”).

Since the mid-1980s, federal law has required
makers of manufactured cigarettes and of smokeless
tobacco products to submit lists of additives to the
tobaccos (but not to filters or papers) in their products
to the Secretary of Health and Human Services (Com-
prehensive Smoking Education Act, Public Law 98-474,
sec. 5; Comprehensive Smokeless Tobacco Health Edu-
cation Act of 1986, Public Law 99-252, sec. 4). Infor-
mation about the quantity of additives used and their
placement in specific brands is not required, and the
Secretary is bound by law to safeguard the lists trom
public disclosure. In 1994, attorneys for six manufac-
turers released to the public the list of ingredients
added to tobacco in 1993.

Tobacco products are explicitly protected from
regulation in various federal consumer safety laws
(USDHHS 1989). Although regulation requires pub-
lic reporting of some constituents in cigarette smoke,
cigarette manufacturers are not required to report to a
governmental body (or to include on product labels
for consumers) brand-specific information about the
nicotine content or any other property (e.g., nitro-
samine levels, ammonia level, pesticide residues,
heavy metals [lead, cadmium, mercury, or chromium],
pH, or sugar content) of the material that forms the
tobacco rod of their products. At the very least, knowl-
edge of the upper bound of nicotine in the tobacco rod
of cigarettes is important because actual smoking may
produce constituent levels that vary considerably from
that in smoke delivery vields reported to the FIC
(USDHHS 1988; see also “Compensatory Smoking,”
later in this chapter). Those measurements were con-
ducted by the Tobacco Institute Testing Laboratory.

The Comprehensive Smokeless Tobacco Health
Education Act of 1986 requires smokeless tobacco
manufacturers to report the total nicotine content of
their products to the Secretary of Health and Human
Services (Public Law 99-252, sec. 4), but the Secretary
may not release the data to the public. A uniform pro-
tocol implementing this provision was published in
the March 23, 1999, Federal Register. No federal public
health laws or regulations apply to cigars, pipe tobac-
cos, or fine-cut cigarette tobaccos (for “roll-your-own”
cigarettes) in any manner other than prohibiting the
advertising of small cigars through electronic media
(USDHHS 1989).

Reducing Tobacco Use

The Constituents of Smoke From
Manufactured Cigarettes

Since 1967, the FTC has regularly published
tables of tar and nicotine delivery of smoke from manu-
factured cigarettes. Since 1980, the tables have also
included a measurement for carbon monoxide
deliverv. The data are based on results of a standard-
ized, machine-driven test procedure (Pillsbury et al.
1969) that provides a basis of comparison among vari-
ous brands of cigarettes. Manufacturers are not re-
quired to print these values on the product package,
but “ultra low” cigarette brands often include tar and
nicotine deliveries on the package, presumably to dif-
ferentiate these brands (Davis et al. 1990). No brand
having a tar vield above 11 mg prints this information
on the package. Carbon monoxide deliveries are not
listed either on packages or in advertising (USDHHS
1989).

Regulation by Tar Levels

The FTC's tables of tar levels have provided some
jurisdictions with criteria for regulating tar content by
levving taxes on higher-tar cigarettes or, in the case of
countries in the European Union, by altogether ban-
ning high-tar cigarettes. The apparent assumption be-
hind such actions—that discouraging or banning
consumption of higher-tar cigarettes will result in
reduced morbidity and mortality from smoking-
related diseases—has been questioned, as is discussed
in the section “Compensatory Smoking,” later in this
chapter.

Tar content has in several instances served as the
basis for cigarette taxation, on the presumption that
the taxing structure would provide a competitive ad-
vantage to low-tar brands—an advantage of interest,
for supposed public health reasons, to the jurisdiction
levving the tax. For several years beginning in 1971,
New York City taxed cigarettes that had either tar
vields over 17 mg or nicotine yields over 1.1 mg an
additional 3 cents per pack and cigarettes that exceeded
both thresholds, 4 cents (Long Island Tobacco Co., Inc. v,
Lindsay, 74 Misc. 2d 445,343 N.Y.5.2d 759 [N.Y. 1973]).
Although the levy was upheld by the courts, the law
seems to have been repealed because of allegations that
unequal taxation across political boundaries was fos-
tering smuggling (Ranzal 1973). There are no reports
on the effects this tax may have had on consumption
patterns.

In 1978, the British government imposed a
supplementary tax on cigarettes having a measured
tar vield greater than 20 mg (Gray and Daube 1980
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